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"'1lo! "1im 'OOlf Order-In-Appeal Nos. AHM-EXC~~;P-076-2016-17
~ 22.03.2017 '1fRt ffl ctl" cfRT& Date of Issue f 1 ·
~ 3'a=rr ~ 3rrp@" (3"f1fu;r-I) am tJTfur
Passed by Shri. Uma Shanker, Commissioner (Appeal-I)

Asstt. Commissioner. Div-Ill ~~~- Ahmedabad-1 am '1fRt ~ 3TmT ~
MP/2261/AC/2016-17~: 27/07/2016, "fl~

Arising out of Order-in-Original No. MP/2261/AC/2016-17~= 27/07/2016 issued by Asstt.
Commissioner,Div-III Central Excise, Ahmedabad-I

3r9leaf nrm vi ur Name & Address of the Appellant / Respondent

Mis. Gayatri Colourchem Indus.
Ahmedabad
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cnW clffcm ~ 3TtTl"B 3TmT "fl af'ITTTI1S[ 3rjrd aar ? at ae gr 3mar uR zqenRerf fl aag ·Ty FI arf@era6rh at
3"f1fu;r <TT Tffi~ aim..; ,RWf <IR "'ffcITT!T t I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

'l,mf~ <ITT TRT~ aim..;
Revision application to Government of India :

(1) h4hr sara ca tf@fr, 1994 ctl" 'tITTT 3raa Rh aa ·Tri a i q@tar Ir <ITT "i:fC!-'tITTT * ~l!J1'! ~* aTcf1fo Tm~ 3im..; 3lefFl ~- +77dal, R@a ia1a, «lGq RtrT, 'cffil.ft ~- "G11cA" cfrq 'l-JcPf, xR'IG mrf, { fcf
: 110001 <ITT ml ~ ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application_ Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) <ffe. +{ffi" ctl" m * 1TTl'l"R 1'f urq ht zr aran ft suer u 3rl qlan j m fcl;"tft ~ "fl ~
uerI m ura ga mf 1'/. m fh4) +qwgr·tr zn wgrark az f#ft ala jm fcl;"tft~ 1'f m +!ffi" ctl" ~ *
<ITTR ~ "ITT I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse ·or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(~) '+fffif cfi ~ fcITTfr ~ m m if wrffrm ~ tf'{ m ~ cfi ~ if~~~~ tf'{ ~
~ cfi ~ cfi ~ if "GIT '+fffif cfi ~ fcITTfr ~ m~ if wrffr@ t I

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

zf zya r grara fh f@at '+fffif are (iur u er qi) f.i'llIB fclRrr Tfm ~ m 1

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if nTaa al Garazc 4rat # fc;rq uit sq@l fez mrt it {& si ha am?s it zr rt vi
frm.:r cii ~ ~. ~ cii mxr tflfur en- x'l"i:m tf'{ m q[q if Fctrn 3lfe'rfrmi:r (.=t.2) 1998 t1m 109 mxr
~ ~ ,rq NI

(c)

(1)

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. -r.i= ·

kt arr zyea (3r#Ga) Rmrat, 2001 * frm.:r 9 * 3RflRI ~Pifcfi:e Wf;f ~ ~-8 if err mwrr if,
~ 3T$r * mzr mer )faReifl ma a pa-3rag vi srfta 3mat c#J" err-err mwrr * w@.T
~~ fclRrr \J[FlT•, \fficfi x'IT@.J' xfilc'lT ~- c/JT ~ cfi 3@T@ t1ffi 35-~ if mffif LJ?r cfi~
cfi ~ cfi x'IT@.J' tr:mx-6 ~ c#i" mzf 'lft ~- I

#tr gren, htu snrar zyen vi hara or4)4ta =qnf@raw # If anal:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #tu surd zye 3ref, 1944 c#J" t1ffi 35-fl'r/35-~ cfi 3@1'@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(m) avffaar qceniaaviifru m# ma flt zrcn, ta saraa zrer yd hara aft#tu muff@raw 8t
fcmi;r i:frfucITT ~~ rf. 3. 3TR. • g, { fit at ya
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the special bench of Custom, Excise & Service Tax Appellate Tribunal of West' Block ·
No.2, R.K Puram, New Delhi-1 in all matters relating to classification valuation and.

-4 s3/-'-1.:;; .,1:f' (l\,?pc., .•."), ·,,.· ,C-:J,c ~v- ~ \.,

S cc g\';,··" ~-·'·} (-O :is :
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) fwNR~ cii W@.T urITT~ XCPl-1' ~ C1fflfmm Bxffl' cplf mm m 200/- {!ITT,~ c#J" 'G'ffq
3tR usf via+aayaarr sent zt m 10001- c#I" {!ITT,~ c/51" 'G'ffq,

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

(a)

#



---3---

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty I penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zrfe za ama{ pa sm?git at x-r=rmT Nm t al ucta pa silt a fg #6h ar yrr sqfa
in7 fur urr a1Re, ga zr * th gg sf fa far sat arfaa fr; uenfenf or4t#tr
Irznrf@rdwr at va 3r#a u a{tuwar at va 3lat fhut urar at ·
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(6)

0

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

rllll!IC'lll ~~1970 "{fsm mnimf #t argqf--1 aifa Reiff fag 3rr ad 3ha ar
Tr 3Irr zqenRenfa fufu If@rat # 3mat u@a at a IR u .6.so ha a nzurau ye
fez cu hraft
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall · a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

gr 3j iif@era mlcai at firura cJIB frrwrr ct)- 3ITT 'lfr UfR~ fcITTrr ~ t \iTT mi:rr ~,
#€tr Una zjcr vi hara 3ft#tr nuf@raw1 (ar,ff@fe) Hlfl=f , 1982 if ~ % I .

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

vfr gycn, tuaa gyen g hara 3r@)tu =rznf@raw (Rrb), a sf 3flat amar
~;i:rm (Demand) t:zcf C:.S (Penalty) cnT 10% qa star aar 3rfarf ? 1 zraif, 3if@ramqaGa 10

~~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

~3c'91c." ~~3ffi"arah 3iaifa, gnf@a z)an "a4carfr iar"(Duty Demanded) -.:,

(i) (Section)-ms 11D c);~ fa:r~ufil";
(ii) @IT -a-rtircnt=rclc~~ "Ufu;
(iii) crkzhffri4 fer 6 aaa±au uf@r.

¢ <J1f q.§- '1l"JTT I~ 3Jtftc;rt 'Jr~ q.§-'7!mc/?r MlaiT "Jr, 3rflr' arRa art #fr ua ala acar fear arr&.
" " ..:, l'\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
· · (i) amount determined under Section 11 D;

(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~~ JnmT # sf 3rfl if@eaur a mar si aream ~n;:cir m Gl1s Rlci1Ra ~ ffi 3=JFf 1%Q- aJ1T ~n;:cir 'ij;"

10%m 'Cft 3ITT" iSJ1lT ~ Gl1s RI cl 1Ra ~ ~ Gl1s c)i" 10%m 'Cft c/?r _;rr~ ~ I.:, .:,

In view of above, an appeal a~~~J~~~~;~{ shall lie before the Tribunal on payment of
10% of the duty demanded where,guffgrdjyand,penalty are in dispute, or penalty, where
penalty alone 1s in dispute.' · .ir;,- ti .·. ·/ \,c: ':-: ·
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ORDER-IN-APPEAL

MIs Gayatr. Colourchem Industries, Plot No. I, 5624 & 5625, Phase II, GIDC,

Vatva, Ahmedabad (hereinafter referred to "the appellant") has filed this appeal against

Order-in-Original No.MP/2261/AC/2016-17 dated 27.07.2016 (hereinafter referred to as

"the impugned order") passed by the Assistant Commissioner, Central Excise, Division

III, Ahmedabad (hereinafter referred to as "the adjudicating authority).

2. The appellant had filed a rebate claim for Rs.6,74,856/- under Rule 18 of Central

Excise Rules, 2002 ( for short -CER) read with notification No.19/2004-CE (NT) dated

06.09.2004, on 29.01.2016 along with its relevant documents. On scrutiny, it was noticed

that the said claim was filed after expiry of one year from the date of export dated

14.12.2014. Therefore, a show cause notice dated 11.04.2016 was issued to the appellant

for rejecting the said claim as time barred under the provisions of Section 11 B of Central

Excise Act, 1944 ( for short-CEA) which was later on rejected vide the impugned order.

3. Being aggrieved, the appellant has filed the present appeal on the grounds that for

filing rebate claim, Rule 18 of CER and notification No.1912004-CE (NT) does not

speaks about any time limit as specified under Section 11 B of CEA; that the appellant

has relied on case laws of Hon'ble High Court of Gujarat in case of Mis Cosmonaut

Chemicals [2009(233) ELT 46 (Guj); Hon'ble High Court of Madras in case of Mis
Dorkast Market Makers Pvt Ltd [2012 (281) ELT 227]. The appellant further submitted

that there is no dispute about the export of goods, therefore, the substantive benefit of

right for rebate cannot be denied as held the Hon'ble Supreme Court in the case of Mis
Mangalore Refinery. They also relied on decision of Hon'ble Supreme Court in case of

Reliance Industries Ltd-2012 (275) ELT 277.

4. Personal h~aring in the matter was held on 16.02.2017 and Shri N .K.Oza,

consultant appeared for the same. He reiterated the grounds of appeal.

5. I have gone through the facts of the case and submissions made in the appeal

memorandum as well as during personal hearing. In the instant case, I observe that the

appellant has removed the finished goods vide ARE-1 No. 29130.11.2014 which was

exported on 14.12.2014 under Rule 18 of CER and filed rebate claim on 29.01.2016. The

adjudicating authority has rejected the rebate claim as time barred, in terms of provisions

of Section 11B of CEA.

6. Section 1 lB stipulates that any person claiming refund of any duty of excise and

interest may make an application· for refund to the Assistant Commissioner of Central

Excise, or as the case may be, to the Deputy Commissioner of Central Excise before the

expiry of one year from the relevant date in such form and manner as may be prescribed

and that application shall be accompanied by such documentary or other evidence

establishing, inter alia, the duty paid character or,l&@a#pp«nation (A) to Section

11~ specifically p:-ovides that the ex_pression 'r;~??Tbf~\~.f duty of excise on
excisable goods exported out of India or on exts le materials sedan the manufacture

&.>5i.%
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of goods which are exported out of India. Since the statutory provision for refund under

Section 11B of CEA brings rebate of excise duty within its purview, Rule 18 of CER

cannot be read independently. Therefore, the explanation (B) given to the said Section

applies for rebate claim also. The said explanation defines the expression 'relevant date'

which is as under:
{a) in the case ofgoods exported out ofIndia where a refund of excise dutypaid is
available in respect of the goods themselves or, as the case may be, the excisable
materials used in the manufacture ofsuch goods, 
(i) if the goods are exported by sea or air, the date on which the ship or the
aircraft in which such goods are loaded. leaves India, or
(ii) ifthe goods are exported by land, the date on which such goods pass the
frontier, or

(iii) if the goods are exported by post, the date of despatch of
goods by the Post Office concerned to a place outside India

In view above, for claiming rebate of duty, the relevant date of one year prescribed under Section

O B of CEA is as per provisions (i) above.

7. The appellant by relying the judgment of Hon'ble High Court of Madras [2012

(281) ELT 227], contended that rebate claim under Rule 18 of CER is not subject to

Section 11 B of the CEA. However, I observe that the Govermnent oflndia in the case of

Mis Indo Rama Textiles Ltd, reported at 2015 (330) ELT 807- GOI held that for filing

rebate claim under Rule 18, it is subject to compliance of provisions of Section 11B CEA

as refund includes rebate as per Explanation (a) thereof. The relevant para is reproduced

below:

o

"9.2 As per Explanation (a) to Section 11B, refund includes rebate of duty of excise on
excisable goods exported out of India or excisable materials used in the manufacture of
goods which are exported. As such the rebate of duty on goods exported is allowed under
Rule 18 of Central Excise Rules, 2002 read with Notification No. 19/2004-C.E. N.T.)
dated 6-9-2004 subject to the compliance ofprovisions of Section 11B of Central Excise
Act, 1944. The Explanation 'A ' of Section 11B has clearly stipulated that refund of duty
includes rebate ofduty on exported goods. Since the refunds claim is to befiled within one
yearfrom the relevant date, the rebate claim is also required to befled within one year
from the relevant date.

Therefore, as per the statute, the rebate claim was required to be filed within one year

from the date of export. In the instant case, undisputed facts indicate that the said claim

was not filed within the statutorily prescribed time period.

8. The appellant further cited decision of Hon'ble High Court of Gujarat in the case

of Mis Cosmonaut Chemicals supra, where in it has been decided the issue relating to

rebate claim filed beyond time limit of one year on the ground that expoit promotion

copy of shipping bill provided by customs belatedly. The said decision is not applicable

to the facts of the instant case as no documents were provided by the authority belatedly.

9. I further observe that GOI's decision in the case of Mis Vee Excel Drugs & l
Pharma Pvt Ltd [2012 (283) ELT 305] has upheld that the rebate claim is required to be

filed within one Y_i:~~fi/5.ff!:Z1~?t.f!:..~t date as stipulated in Section 11B and there is no
roviston under$ejjof11 Bio'condone any delay. The GO1, while pronouncing the saidE, :: •

\s ±a' E5 . w». /Y' ·o+· ,G st¥ ",-s,£
"reo»s"° "genera$,
.g-.gr.gge.gs,z.
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decision, relied on the judgment ofHon'ble Supreme Court in the case of Collector Land

Acquisition Anantnag & others V Mst.Kaji & Others [1987 (28) ELT 183] and UOI v

Kirloskar Pneumatics Company [1996 (84) ELT 401 ]. The judgment in the case of

Collector Land Acquisition Anantnag & others V Mst.Kaji & others has been held that

the delay is to be condoned when it is within the limit ofthe statute and when there is no

such condonable limit prescribed in the statute, then there is no discretion to any

authority to extend the time. The judgment in the case of UOI v Kirloskar Pneumatics

Company reads as under:

"JO ..... Yet the question is whether items permissible for the High Court to direct the
authorities under the Act to act contrary to the aforesaid statutoryprovision. We do not
think it is, even while acting under Article 226 of the Constitution. The power conferred
by Article 226/227 is designed to effectuate the law, to enforce the Rule of law and to
ensure that the several authorities and organs of the State act in accordance with law. It
cannot be invokedfor directing the authorities to act contrary to law. In particular, the
Customs authorities, who are the creatures of the Customs Act, cannot be directed to
ignore or act contrary to Section 27, whether before or after amendment. May be the
High Court er a Civil Court is not bound by the saidprovisions but the authorities under
the Act are. Nor can there be any question of the High Court clothing the authorities with
its power under Article 226 or the power of a civil court. No such delegation or
conferment can ever be conceived. We are, therefore, of the opinion that the direction
contained in clause (3) of the impugned order is unsustainable in law. When we
expressed this view during the hearing Mr. Hidayatullah requested that in such a case
the matter be remitted to the High Court and the High Court be left free to dispose of the
writ petition according to law."

10. In view ofabove discussion and following the decision ofHon'ble Supreme Court

of India in the case ofUOI v Kirloskar Pneumatics Company supra and decision of GOI,

I am bound to uphold that the rebate claim in question hits by limitation of time bar. In

the circumstances, zhe appeal filed by the appellant is rejected.

11. 3141aasa trz # a{ 3r4tat ar fart 350haah fan srar &l
The appeal filed by the appellant stands disposed of in above terms.

3w8rs?
(3ar gin)

3lg (3re-I)
Date:22/03/2017

Attested

•Superintendent (Apf-1
Central Excise, Ahmedabad

BYR.P.A.D.

To,
M/s Gayatri Colourchem Industries,
Plot No. I, 5624 & 5625, Phase II, GIDC,
Vatva, Ahmedabad

0
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Copy to:

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-II.
3. The Additional Commissioner,(Systems) Central Excise, Alunedabad - Ill
4. The Dy./Asstt. Commissioner, Central Excise, Division ,Grag@r, Ahmedabad-If
~uardfile
6. P.A. file.

/-<.'.~~,\,O'frR •~
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